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Deci sion and O der

This is an appeal of a decision of the Agency of Natura
Resources (Agency) dated Cctober 4, 1989, denying rei mbursenent
of costs incurred by LaBrie, Inc. for the removal ot two (2)
underground storage tanks (usTs).

the hearing

1. By letter dated Cctober 17, 1988, the Agency directed
LaBrie, Inc. to renove the USTs on LaBrie, Inc.'s property
| ocated on Route 14 in South Barre by Novenber 30, 1988.
In response to this letter, LaBrie, Inc. renoved the USTs
and sought rei nbursenment pursuant to 10 V.S. A § 1926.

2. Under 10 V.S. A § 1926 (b) a person owning |and can seek
rei mbursenent for the reasonable costs of the renoval or
closing of a UST if all three of the follow ng conditions
are met: (1) the person owning the |and can establish that
after making a diligent and appropriate investigation he or
she had no knowledge or reason to know of the existence of
an UST: (2) the person owning the land has given all
reasonabl e assi stance in the renmoval or closing of the UST;
and (3) the Ferson owning the land is ordered to renmove or
cl ose the UST, and does so.

By decision dated August 4, 1989, the Hazardous Materials
Managenent Division denied LaBrie, Inc. reinbursenent
because LaBrie, |Inc. did not neet two of the three
conditions for reinbursement as required by 10 V.S . A §
1926: (1) LaBrie, Inc. had know edge or reason to know of
the existemce of the usTs; and (2) the letter of Cctober
17, 1988, was not an "order" for LaBrie, Inc. to renove or
close the usts. By decision dated Cctober 4, 1989, the
Commissioner . of the Departnent of Envi ronnent a

Conservation (DEC) affirmed the Hazardous Materials
Managerment Division decision. Subsequently, LaBrie, Inc.
appeal ed the decision of the Comm ssioner to the Board in
a tinely nanner.




4 The appellant LaBrie, Inc. is "the person owning the lang"

within the neaning of 10 V.S.A § 1926 (b)(2), and gave all
reasonabl e assi stance in the renoval of the UsTs.

5. The appel | ant knew or had reason to know of the existence
of the usTs within the neaning of 10 V.S.A § 1926 (b)(!).
At the tinme of the purchase of the property |ocated on
Route 14 in South Barre, Monroe MccCandless, the appellants
redecessor in title, represented that the USTs were on the
and and further represented that the USTs use could
conti nue. Additionally, the sales agreenent between the
McCandlesses and the LaBries, dated Decenber 5, 1985,
refers to and includes as personal property, the two USTs

at issue.

6. Al though the letter, dated Cctober 17, 1988, which was sent
to LaBrie, Inc. directs that the USTs "must be renoved by
Novenber 30, 1988, it is not an "order" within the meani ng
of 10 V.S. A § 1926 (b)(3). The letter specifically states
that if the ysTs are not renoved voluntarily, then the
Secretary of the Agency "shall issue a renoval order in
accordance with 10 V.S. A 1932." Section 1932 enables the
Secretary to issue orders, with respect to USTs, to protect
human health or the environnent.

Conclusions ando r d e r

The appellant LaBrie, Inc. appeal ed the decision
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rei nbursenent for the renoval of two USTs. L aBr i e, | nc .

that it is entitled to reinbursenent since it has net the
conditions of 10 V.S. A § 1926 (b).

Section 1926 directs the Secretary of the Agency to
rei mburse the person-owning the land for the reasonable costs of
r enovi n? or closing a UST. The Secretary can only reinburse if
the following three conditions are met:

w(1) the person owning the land can establish that after
making a diligent and appropriate investigation he or she
had no know edge or reason to know of the existence of an
under ground storage tank, (2) the person owning the |and
has given all reasonable assistance in the renoval or
closing of the tank, and (3) the person owning the land is
ordered to renove or close the: tank and does so."

10 V.S A _§_19§% (b). Accordingly, if any one of the above
three conditions is not met, the request for reinbursenent wll

be deni ed.

In this appeal, the parties agreed that the appellant had
met condition (2) above -- LaBrie, Inc. Was "the person owning
the and" and gave all reasonable assistance in the renmoval of

a



the usts. The disagreenment then was whether LaBrie, Inc. had
- know edge or reason to know of the existence of the usTs and
whether LaBrie, Inc. had been ordered to renove the UsTs.

Under Section 1926(b) (1), LaBrie, Inc. nust establish that
after making a diligent and appropriate investigation it had no
know edge or reason to know of the existence of the usTs.
LaBrie, Inc. argues that even though the sal esagreenment for the
property |ocated on Route 14 in South Barre includes the USTs
and even though at the time of purchase of the property Monroe
McCandl ess, LaBrie, 1Inc. 's predecessor in title, represented
that the USTs were on the property, LaBrie, Inc. believed that
the usTs did not exist. LaBrie, Inc. arqgues that it's belief
was based on the followi ng infornation: ?1) the UsTs were not
recorded in the local |and records as required b% statute: (2)
if the usTs existed they should have been taxed by the Town of
Barre as personal property; (3) there was not a billof sale for
the usTs; (4) personal property was not included in the warranty
deed: and (5) at the closing Mnroe Mccandless stated that
personal property was not being included in the sale.

Al t hough LaBrie, Inc. clainms that it had no know edge or
reason to know of the existence of the UsSTs, we are not
persuaded. The usTs were referred to and included as personal
property in the salesagreenent, dated Decenber 5, 1985, which
LaBrie, Inc. stipulated to as genuine. Also, at the time of the
purchase of the land | ocated on Route 14 in South Barre, Monroe
McCandl ess represented to LaBrie, Inc. that the USTs were on the
property and further represented that the UST's use could
conti nue. Stipulation of Facts, dated May 29, 1990. LaBri e,
Inc. then, knew or had reason to know of the existence O the
USTs. Accordingly, the appellant has not net one of the
requisite conditions for reinbursement under 10 V.S A §
1926(b), and therefore the decision of the Commissioner of the
DEC must be affirmed.

The appellant raises a nunber of other issues with respect
to this appeal, including whether LaBrie, Inc. was "ordered" to
renove the uUsTs, whether the Agency failed to follow their own
procedures for removal of the abandoned USTs, and whether the
DEC's inspection of the appellant's property violated 10 V.S A
§1931.

Al though LaBrie, Inc. did receive a letter, dated Cctober
17, 1988, which directed LaBrie, Inc. to renove the USTs by
Novenber 30, 1988, this. letter was not an "order" within, the
neanin% of section 1926(b)(3). The letter specifically states
that the removal of the usTs should be done voluntarily within
the time specified or the "Secretary of the Agency of Natural
Resources shall issue a renoval order in accordance with 10
V.S. A 1932." (Enphasis added?. Even though this letter is not
an order within the meaning of the statute, the Board recogni zes
.that this letter uses rather demandi ng | anguage. Certainly,
LaBrie, Inc. should be comended feor renmoving the USTS which




that this letter uses rather demandi ng | anguage. Certainly,
LaBrie, I nc. should be comended for renoving the usTs which

ot herw se nmay have posed an inmnent and substantial danger to
t he environnent.

LaBrie, Inc. 's failure to prove one of the conditions
required in order to obtain reinbursement under the statute, is
di spositive of this case, and therefore the Board will not
address the other issues.

O der

The decision of the Comm ssioner of the DEC is affirnmed.
Dat ed this/ " day of April, 1991.

Dakrid M. Wilson, Chair
Shel don M Novick
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